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Environmental Impact Assessments (EIAs) are required for all projects in China involving any construction.  Anyone building (or modifying or renovating) a warehouse, an R&D facility, commercial office space, a manufacturing facility, a restaurant, or a new housing development, needs to prepare an EIA.  The broad scope of China’s EIA law surprises some American companies entering the China market; however, its comprehensive nature actually streamlines the environmental approval process when compared to the hodgepodge initial permitting structures of many U.S. states.

EIAs are governed in China by the Environmental Impact Assessment Law (effective September 1, 2003) (the “Law”) which builds upon pre-existing EIA regulations and references to EIAs in several other environmental laws.  Although the Law has wide application, it makes distinctions and tailors its requirements depending on the nature of the project. 

What type of EIA is required?

The Law provides for three levels of EIA filing requirements based on the anticipated scale and environmental impacts of a project (Major, Light, or De minimis).  When assessing impacts, both the construction and operational phases of a project are considered. 

An Environmental Impact Registration (EIR) may be filed for those projects whose impact on the environment is predicted to be de minimis.  The MEP has developed a fairly simple EIR form, which may be completed by the project owner. 

An Environmental Impact Assessment Form (EIA Form) may be completed for those projects with only a “light” projected impact upon the environment.  The MEP form in this case requires a relatively brief “analysis or special evaluation” of the project’s environmental impact.  Unlike the EIR, however, this form must be completed by a qualified EIA consultant (more on these below).
A full Environmental Impact Assessment Report (EIA Report) is required for those projects whose construction and/or operation will have a “major” impact upon the environment.  There are no standardized forms for EIR Reports, they must be completed by qualified EIA auditors, and they must include a comprehensive assessment of the project’s environmental impact.  Since EIA Reports are by far the most demanding of the three EIA types, this article will focus primarily on the requirements specific to them (unless otherwise noted).

The Ministry of Environmental Protection (MEP) has developed a Catalogue which provides guidance on how to determine the environmental impact of projects and provides a list of typical projects and their presumed impact.  The decision as to which EIA filing is required will be based on a review of the MEP Catalogue and/or the scale of the project, the extent of its pollutant discharges, and the nature of the development site (is it in a drinking water source area, for instance). 

Basically, a modest-sized project in the service or light-manufacturing sector (which does not involve significant solid waste generation, air emissions or water discharges) will probably only require the filing of an EIR or EIA Form.  Large construction projects and the construction of any heavy manufacturing facility or chemical plant will almost certainly require the preparation and filing of an EIA Report.  Project owners will be aided in the decision as to which type of EIA to prepare by their EIA consultant, and the decision is subject to review by the agency charged with reviewing the EIA submissions (see Who approves the EIA Report? below)

.

Who may conduct an EIA Report?

EIA Reports (and EIA Forms) must be completed by qualified EIA consultants.  There are two qualification levels for consultants—A (te highest) and B licenses—based on the prior experience and size of the consultant.. Those holding B licenses may complete EIA Reports which can be approved by provincial-level (or below) Environmental Protection Bureau (EPB) authorities. A consultant holding an A license is required if the EIA needs to be approved at the national level (by the MEP).  

The MEP maintains a list of licensed firms that are, for the most part, local Chinese entities.  If a project is to be located in an official “industrial park,” the park authorities will generally have “recommendations” as to which firm should be used, and local EPBs may also “recommend” consultants.  These “recommendations” may appear hard to reject, although the ultimate selection decision, by law, is left to the project owner.

Usually a company will want to make sure it has qualified bilingual staff to communicate with the EIA consultant team. Some U.S. entities hire the China office of a US- or Western-based engineering or environmental consulting firm to aid in their interaction with the EIA consultant. 

How is the EIA conducted?

In theory, government entities will have conducted a regional or “special program” EIA in most industrialized areas of the country.  These EIAs are intended to support regional development plans or local zoning decisions, such as the creation of industrial parks.  If completed, such an EIA can simplify the performance of project EIAs; although the environmental impact of the project must still be specifically analyzed, the baseline environmental conditions set forth in the regional or “special purpose” EIA may be used.The farther you get from the coast or major cities, however, the less likely it is that such government-planning EIAs have been conducted.

Indeed, in less developed regions in China there may be a gap between law and practice on many environmental issues, including the EIA.  Local regulators may not be familiar with or not in the habit of enforcing the full suite of EIA requirements.  Nevertheless, it is in a project owner’s best interest not to simply be reactive, but rather to proactively comply with all legal requirements (whether enforced locally or not).  Current local regulators may be replaced by more zealous ones or national or regional regulators may audit local EIA approvals.

There are rules and guidance documents that generally govern how EIAs are to be performed, and several industry specific guidelines have been developed, e.g., Technical Guidelines for Environmental Impact Assessments: Petrochemical Construction Projects (HJ/T 89 – 2003). 

An EIA Outline can be prepared and submitted to the approval authority prior to the preparation of the full EIA.  Such outlines are recommended, especially in large projects since they may flag issues that will require special attention, or other items that are better to catch at the preliminary stage rather than at the end of the process. There are no mandatory components of an EIA Outline, but it should generally define the project, provide a description of the production process (identifying inputs and outputs), anticipated environmental impacts, and pollution control options.

The extent to which the production process needs to be described often generates the most “tension” in the EIA preparation process.  In many cases, a process or components of the process may be proprietary.  The project owner may simply want to identify the inputs and outputs to the production process, without describing the process itself—a “black box” scenario. The EIA consultant may insist on being provided with a detailed description of the entire process. The Law does not require such details, but the EIA consultant may believe it must have them to adequately perform its job. Acceptable compromises usually are achieved.  

The EIA itself will generally deal with the same items as the Outline (although in more depth), but should also include a Clean Production analysis (this involves a review of the production process to determine if the same product can be made with fewer resources and the generation of fewer wastes) and a risk assessment (especially if the project involves the use, transportation, and storage of hazardous substances).

The basic EIA process involves reviewing the preliminary construction plans and engineering analysis of the project to identify all of its potential impacts (both during its construction and operational phases) on the baseline environment.  Local EPBs will often require the purchase of local environmental monitoring data compiled by the local Environmental Monitoring Service (which is often a sub-unit of the EPB) to establish the official baseline for the EIA.  The EIA generally considers only off-site impacts to human health; the impact of the project on the health and safety of on-site employees is governed by other laws and regulations. 

Once the environmental impacts are identified, they are compared to national and local environmental standards, and the mass load limits for certain pollutants (usually SO2 and chemical oxygen demand), which in many cases will be allocated to the project by local regulators (and may actually require more stringent controls than the generally applicable discharge standards).  Other key parameters of concern can include the energy efficiency of the project and, particularly in the north of China, its total water use and water use efficiency rates. If the predicted impacts exceed the applicable national or local standards, the EIA must propose mitigation measures.

The Law and regulations require that the public be consulted during the course of the EIA. In most instances this will take the form of public surveys or questionnaires that the EIA consultant will distribute to potentially affected neighbors.  The EIA Report must contain the results of the surveys and any comments received along with the owner’s reaction to the comment, i.e., is the comment accepted or rejected and why.  Even without these requirements, it is a good idea to engage the neighbors in the planning process to defuse any potential issues at an early stage.  It is also possible that during the regulatory review process of the EIA, the reviewing agency may decide to hold public hearings, especially if the project is a controversial one.  

When is the EIA conducted?

The EIA is one of the first items prepared in the long list of documents and forms that must be submitted to obtain approval of a project in China.  The EIA Report and EIA Approval constitute a part of the Project Application Report (“PAR”), which must be filed with and be approved by the National Development and Reform Commission (or its local bureaus) before any foreign invested project can be undertaken.

Who approves the EIA Report?

As noted above, some EIAs need to be approved at the national level, which means by the headquarters office of the MEP.  MEP approval of the EIA is required for all projects:

· with an investment of US$100 million or more (or US$50 million or more for foreign invested projects in the “restricted” category of the Foreign Investment Guidance Catalogue),

· involving construction projects of a “special nature” such as nuclear power facilities, or

· with cross-provincial impacts.

Provincial-level governments may approve all other EIAs, and they may delegate approval authority to sub-provincial authorities. 

The EIA review process is supposed to last no longer than 60 days from submission of the completed EIA to the reviewing agency decision, but the reviewing agency can extend these dates if it decides to convene a panel of experts to review the EIA (expert panels can also be convened to review EIA Outlines) or seeks additional public comment.  The review period for EIA Forms is 30 days and 15 days for EIRs.  Approved EIAs are issued EIA Approval certificates.  

Disapproved EIAs will need to be revised pursuant to agency comments.  Ultimately, if an EIA is formally and finally disapproved, an appeal process is available but given the deference accorded agency decisions in China, the chances of success in such an appeal is extremely low.

What happens when construction is complete?

Once the EIA is approved, the project needs to be constructed in accordance with the basic designs set forth in the EIA, and the pollution control equipment and processes required for the mitigation of identified impacts need to be constructed and placed into operation at the same time as the balance of the project. 

Once the project is completed (and sometime during the three month trial operation period required of all polluting entities which have installed pollution control equipment), the project developer needs to apply for an inspection of the environmental control facilities; this inspection will determine if the facilities are the same as those proposed in the EIA and are mitigating the adverse impacts (as evidenced by monitoring data) as predicted in the EIA.  A project can not be placed into full operation until it passes this inspection. 

If the actual environmental impact of the construction or operation of the project is “inconsistent” with the approved EIA documents, the project owner may be required to undertake additional remediation or treatment measures. 

If major changes in the project’s scale, location, production techniques, or pollution control measures or techniques occur after the approval of the EIA, the filing of a “new document” evaluating the environmental impacts of the project in light of the change(s) should be submitted for examination and approval.  Some change in the project will inevitably occur because the EIA must be prepared at such a preliminary stage of the project planning process. A project owner should maintain contact with the EIA consultant during the construction phase to obtain guidance as to whether construction changes require additional EIA-related filings.  The types of changes which trigger the need for additional filings are not well-defined, and essentially are left to the discretion of the reviewing agency.

Although the penalties for operating without an approved EIA are rather low (maximum penalty of 200,000 Renminbi – approximately US$28,600), in particularly high profile cases, the MEP has ordered facilities without approved EIAs to shut down.  The absence of a project EIA for an existing project may also limit access to credit or financing for future projects.

Next steps in the environmental compliance process?

Within a month after the final inspection, the project owner should register the pollutants discharged from the project with the appropriate EPB.  Annual registrations are required thereafter.  If any pollutant (including noise) is discharged in excess of the applicable control standard, the owner must explain why this exceedance occurred and set forth a plan for correcting the problem.

The project owner must also apply for permits to discharge air and water pollutants. As part of the permit issuance process the relevant EPB will calculate discharge fees for all discharges below the applicable standards and “over-standard fees” for those discharges in excess of applicable standards. Usually where discharges in excess of standards exist, there must be a plan or time frame by which discharges will be reduced to the level of the regulatory limit.  Discharge permits carry terms from 3 to 5 years and are renewable.

Conclusion

A properly-conducted EIA can set a project on a good footing with the local environmental regulators and provide a good start to environmentally-compliant operations.
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